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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
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V.

ALICIA MONIQUE TORRES,
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)
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NO. 46685-2019
KOOTENAI COUNTY NO. CR-2016-23617

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Alicia Torres pled guilty to possession of a controlled substance and was sentenced to a
suspended term of five years, with two years fixed, and was placed on probation. After the
district court revoked her probation, Ms. Torres filed a timely Rule 35 motion asking the district
court to modify her sentence by reducing the fixed portion from two years to one year, but
keeping the total term at five years. Ms. Torres asserts the district court abused its discretion by
denying her Rule 35 motion.
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Statement of the Facts & Course of Proceedings
The State charged Ms. Torres by information with possession of methamphetamine, in
addition to misdemeanor charges of possession of marijuana, possession of drug paraphernalia,
and having an open container of alcohol in her vehicle.

(R., pp.50-52.)

Pursuant to an

agreement with the State, Ms. Torres pled guilty to possession of methamphetamine; m
exchange, the State agreed to dismiss the misdemeanor counts and to recommend probation.
(R., pp.53-59.) The district court imposed a unified term of five years, with two years fixed,
suspended the sentence, and placed Ms. Torres on probation for two years. (R., pp.65-75.) A
few months later, the State filed two reports of probation violations alleging that Ms. Torres had
violated the terms of her probation in a variety of ways. (R., pp.80-107, 139-43.) Ms. Torres
admitted that she violated the terms of her probation by absconding from supervision, using
methamphetamine multiple times, failing to report to treatment, failing to report for random
urinalysis testing, and by resisting and obstructing an officer. (R., pp.148-49.) The district court
extended Ms. Torres' probation, adding the condition that she successfully complete the Good
Samaritan Pro gram. (R., pp.150-5 2.)
A week later, the State filed an additional report of a probation violation, this time
alleging that Ms. Torres violated her probation by leaving the Good Samaritan Program, and by
absconding supervision. (R., pp.153-61.) Over a year later, and at eight and one-half months
pregnant, Ms. Torres was brought back before the district court, where she admitted that she
violated the terms of her probation by failing to complete the Good Samaritan Program, and by
absconding supervision to live with her boyfriend in North Dakota. (R., pp.173-75.) The district
court revoked Ms. Torres' probation and executed her unified sentence of five years, with two
years fixed. (R., pp.176-78.)
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Ms. Torres filed a timely Rule 35 motion. (R., pp.179-80.) During a hearing on her
motion, Ms. Torres informed the court that her baby was born healthy, six days after her
probation was revoked, and she asked the district court to modify her sentence from five years,
with two years fixed, to five years, with one year fixed, in order for her to be eligible for parole
sooner and to be able to participate in pre-parole classes. (Tr., p.5, L. 1 - p.10, L.3.) Ms. Torres
also provided the court with an e-mail from her boyfriend, Nick Fagerland, who echoed
Ms. Torres' statements about the baby being born heathy, noting that she had remained sober
during her pregnancy, and who expressed that he would support Ms. Torres in her rehabilitation.
(R., p.10, Ls.9-23; Augmentation.) 1 Ms. Torres' counsel argued that the fact that Ms. Torres'
baby was born healthy demonstrates that she had not been using drugs and alcohol during her
pregnancy. (Tr., p.11, Ls.4-20; p.13, L.5 - p.14, L.20.) While noting that it was happy that the
baby was born healthy, agreeing that Ms. Torres' previous claims "about living a clean and sober
life [in North Dakota] may appear to have been true," and recognizing this information as a "new
factor," the district court nevertheless denied Ms. Torres' Rule 35 motion.

(R., pp.194-95;

Tr., p.14, L.21-p.16, L.8.) Ms. Torres filed a timely Notice of Appeal. (R., pp.187-90.)

1

The Idaho Supreme Court granted Ms. Torres' motion to augment the record with
Mr. Fagerland's e-mail, as a confidential exhibit. See Order Granting Motion to Augment the
Record (May 22, 2019).
3

ISSUE
Did the district court abuse its discretion when it denied Ms. Torres' Rule 35 motion, in light of
the new mitigating information presented in support of the motion?

ARGUMENT
The District Court Abused Its Discretion When It Denied Ms. Torres' Rule 35 Motion, In Light
Of The New Mitigating Information Presented In Support Of The Motion
Ms. Torres asserts that the district court abused its discretion by denying her Rule 35
motion. Sentencing decisions, including rulings on Rule 3 5 motions seeking leniency, are left to
the sound discretion of the district court, and are reviewed on appeal under the well-established
abuse of discretion standard. The governing criteria or objectives of criminal punishment are:
(1) protection of society; (2) deterrence of the individual and the public generally; (3) the
possibility of rehabilitation; and (4) punishment or retribution for wrongdoing.
Mr. Torres was 28 when she was originally placed on probation for this possession of
methamphetamine charge, and it is clear that she had long suffered from addiction. (PSI, pp.I,
11-12.)2

She began drinking alcohol and using marijuana at age 12, and began using

methamphetamine at age 15, and despite her past legal troubles associated with her addictions
and her stated desire to stop drinking, Ms. Torres did not recognize at that time that she needed
treatment. (PSI, pp.11-12.) Ms. Torres was obviously wrong about that, as reflected by her
continued use and failed treatment while on probation. (R., pp.80-107, 139-43, 148-61, 173-75.)
However, Ms. Torres also demonstrated the ability to remain clean and sober as reflected
by the fact that her baby, born while she was in custody and undoubtedly examined to make sure
there were no problems caused by substance use during pregnancy, was healthy. (Tr., p.5, L. 1 -

4

p.10, L.3; Augmentation.) Additionally, Ms. Torres appears to have been involved in a healthy
relationship as she enjoys the support of her boyfriend. (Augmentation.)
Substance abuse coupled with the desire for treatment, and the support of family and
friends, are mitigating factors that should counsel a district court to impose a less severe
sentence. See State v. Nice, 103 Idaho 89 (1982); State v. Shideler, 103 Idaho 593 (1982). In
light of these mitigating factors, Ms. Torres asserts that the district court abused its discretion
when it denied her Rule 35 motion.

CONCLUSION
Ms. Torres respectfully requests that this Court reduce her sentence to a unified term of
five years, with one year fixed, or for whatever other relief this Court deems just.
DATED this 2nd day of July, 2019.

I sf Jason C. Pinder
JASON C. PINTLER
Deputy State Appellate Public Defender

2

Citations to the Presentence Investigation Report and its attached materials will use the
designation "PSI" and include the page numbers associated with the 63-page electronic file
containing those documents.
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I HEREBY CERTIFY that on this 2nd day of July, 2019, I caused a true and correct copy
of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
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/s/ Evan A. Smith
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